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PRACTICE AND PROCEDURE
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AGENDA ‘ - o

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JANUARY 6-7, 2000

Opening Remarks of the Chair

A. Welcoming new members

B. Report on the Judicial Conference session

C. Follow-up action on Civil Rule 26(b)(2)

ACTION — Approval of Minutes

Report of the Administrative Office

A. Legislative Report

B. Administrative Report

Report of the Federal Judicial Center

Report of the Advisory Committee on Appellate Rules

A. ACTION — Proposed amendments to Rules 1, 4, 5, 15, 24, 26, 27, 28, 31, 32,
41, and 44 and revision of Form 6 for approval to be published for comment in

August
B. Minutes and other informational items
Report of the Advisory Committee on Bankruptcy Rules
Report of the Advisory Committee on Civil Rules

Report of the Advisory Committee on Criminal Rules

A. ACTION — Comprehensive revision of Rules 1 through 31 for approval to be

published for comment in August
B. Minutes and other informational items
Report of the Advisory Committee on Evidence Rules

Status Report of Subcommittee on Attorney Conduct Rules



Standing Committee Agenda
January 6-7, 2000 ‘
Page Two

11.

12.

13.

14.

15.

16.

Disclosure of Financial Interests

A. Alternative Models

B. Federal Judicial Center’s surveys
Status Report of Local Rules Project
Report of Technology Subcommittee
Long Range Planning

Updated Bibliography

Next Meetings: June 7-8 in Washington, D.C.; January 4-5, 2001 (tentative)
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. JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Anthony J. Scirica
United States Circuit Judge
22614 United States Courthouse
Independence Mall West

601 Market Street .
Philadelphia, Pennsylvania 19106

Honorable Will L. Garwood
United States Circuit Judge
903 San Jacinto Boulevard
Suite 300

Austin, Texas 78701

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable Paul V. Niemeyer
United States Circuit Judge
United States Courthouse
101 West Lombard Street
Baltimore, Maryland 21201

Honorable W. Eugene Davis
United States Circuit Judge
800 Lafayette Street, Suite 5100

. Lafayette, Louisiana 70501

Honorable Milton I. Shadur

United States District Judge

United States District Court

219 South Dearborn Street, Room 2388
Chicago, Illinois 60604

December 9, 1989
Doc. No. 1651

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street :
Newton Centre, MA 02159

Prof. Patrick J. Schiltz
Associate Professor
University of Notre Dame
Law School . /
Notre Dame, Indiana 46556

Prof. Jeffrey W. Morris
University of Dayton
School of Law -

300 College Park

Dayton, Ohio 45469-2772

Prof. Edward H. Cooper
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Prof. David A. Schlueter

St. Mary's University
School of Law

One Camino Santa Maria

San Antonio, Texas 78228-8602

Prof. Daniel J. Capra
Fordham University

School of Law

140 West 62nd Street

New York, New York 10023



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
(Standing Committee)

Chair:

Honorable Anthony J. Scirica

United States Circuit Judge

22614 United States Courthouse
Independence Mall West, 601 Market Street
Philadelphia, Pennsylvania 19106

Members:

Honorable Phyllis A. Kravitch

United States Circuit Judge

Elbert P. Tuttle Court of Appeals Building
56 Forsyth Street, N.W.

Atlanta, Georgia 30303

Honorable A. Wallace Tashima

United States Circuit Judge .

Richard H. Chambers Court of Appeals Building
125 South Grand Avenue

Pasadena, California 91105-1652

Honorable Michael Boudin |
United States. Circuit Judge
United States Court of Appeals
7710 United States Courthouse
One Courthouse Way |
Boston, Massachusetts 02210-3002

Honorable Frank W. Bullock; Jr.

Chief Judge, United States District Court
Post Office Box 3223

Greensboro, North Carolina 27402

Honorable J. Garvan Murtha

Chief Judge, United States District Court
Post Office Box 760

Brattleboro, Vermont 05302-0760

December 9, 1999
Doc. No. 1651
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'COMMITTEE ON RULES OF PRACTICE AND‘PROCEDURE‘( CONTD.)

Honorable E. Norman Veasey
Chief Justice, Supreme Court of Delaware
Carvel State Office Building

820 North French Street, 11th Floor
Wilmington, Delaware 19801

Professor Geoffrey C. Hazard, Jr.
Director, The American Law Institute
(Trustee Professor of Law

University of Pennsylvania Law School)
4025 Chestnut Street

Philadelphia, Pennsylvania 19104-3099

Gene W. Lafitte, Esquire
Liskow & Lewis

50th Floor, One Shell Square
701 Poydras Street

New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Charles J. Cooper, Esquire
Cooper, Carvin & Rosenthal
1500 K Street, N.W., Suite 200
Washington, DC 20005

David M. Bernick, Esquire
Kirkland & Ellis
200 East Randolph Drive, 59" Floor

Chicago, Illinois 60601

Deputy Attorney General (ex officio)
Honorable Eric H. Holder, Jr. ’
4111 U.S. Department of Justice

10th & Constitution Avenue, N.W.
Washington, D.C. 20530

ATTN: James E. Castello

Associate Deputy Attorney General

December 9, 1999
Doc. No. 1651



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Reporter:

Professor Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, Massachusetts 02159

Consultants:

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle

Bethesda, Maryland 20816-2461

Professor Mary P. Squiers
P.O. Box 920046

Needham, Massachusetts 02492

Professor R. Joseph Kimble

Thomas M. Cooley Law School

217 South Capitol Avenue
P.O. Box 13038
Lansing, Michigan 48901

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

December 9, 1999
Doc. No. 1651
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUBCOMMITTEES ¢

Subcommittee on Style

[Vacant], Chair

[Vacant]

Professor Geoffrey C. Hazard, Jr.
Professor R. Joseph Kimble, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette, Chair
Judge Samuel A. Alito, Jr. (Appellate)
Justice John Charles Thomas (Appellate)
Professor Jeffrey W. Morris (Bankruptcy)
[Vacant] (Bankruptcy)

Judge Lee H. Rosenthal (Civil)

Prof. Myles V. Lynk (Civil)

Judge John M. Roll (Criminal)

Darryl W. Jackson, Esquire (Criminal)
Judge Jerry E. Smith (Evidence)
Professor Daniel J. Capra (Evidence)

December 9, 1999
Doc. No. 3811

Subcommittee on Technology

Gene W. Lafitte, Esquire, Chair
Sanford Svetcov, Esquire (Appellate)
Judge A. Jay Cristol (Bankruptcy)
Richard G. Heltzel, Clerk (Bankruptcy)
Judge John L. Carroll (Civil)

[Vacant] (Criminal)

Judge David C. Norton, (Evidence)
Committee Reporters, Consultants



ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable Will L. Garwood
United States Circuit Judge
903 San Jacinto Boulevard
Suite 300

Austin, Texas 78701 - ..

Members:

Honorable Diana Gribbon Motz
United States Circuit Judge

920 United States Courthouse
101 West Lombard Street
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr.

United States Circuit Judge

United States Court of Appeals

357 United States Post Office
and Courthouse

Post Office Box 999

Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr.

United States District Court
C-368 United States Courthouse
500 Camp Street

New Orleans, Louisiana 70130

Honorable Pascal F. Calogero, Jr.
Chief Justice

Supreme Court of Louisiana
Supreme Court Building

301 Loyola Avenue

New Orleans, Louisiana 70112

Honorable John Charles Thomas
Hunton & Williams

Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, Virginia 23219-4074

December 9, 1999
Doc. No. 1651
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Professor Carol Ann Mooney

Vice President and Associate Provost
University of Notre Dame

237 Hayes-Healy Center

Notre Dame, Indiana 46556

W. Thomas McGough, Jr., Esquire
Reed Smith Shaw & McClay LLP
435 Sixth Avenue

Pittsburgh, Pennsylvania 15219

Sanford Svetcov, Esquire
Landels, Ripley & Diamond
Hills Plaza

350 The Embarcadero, 6® Floor
San Francisco, California 94105

Honorable Seth P. Waxman

Solicitor General (ex officio)

Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice
601 D Street, N.W., Room 9106
Washington, D.C. 20530

Reporter:

Professor Patrick J. Schiltz

Associate Professor

University of Notre Dame Law School
Notre Dame, Indiana 46556

Liaison Member:

Honorable Phyllis A. Kravitch
United States Circuit Judge
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 2, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Members:

Honorable Robert W. Gettleman

United States District Judge

Everett McKinley Dirksen
United States Courthouse

219 South Dearborn Street

Chicago, Illinois 60604

Honorable Bernice B. Donald
United States District Judge
United States District Court
167 N. Main Street, Suite 341
Memphis, Tennessee 38103

Honorable Norman C. Roettger, Jr.
United States District Judge
United States Courthouse

299 East Broward Boulevard

Fort Lauderdale, Florida 33301

Honorable Emest G. Torres

United States District Judge

363 John O. Pastore Federal Building
Two Exchange Terrace

Providence, Rhode Island 02903-1779

Honorable A. Jay Cristol
United States Bankruptcy Judge
United States Bankruptcy Court
51 S.W. First Avenue
Chambers, Room 1412

Miami, Florida 33130

December 9, 1999
Doc¢. No. 1651
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable Robert J. Kressel
United States Bankruptcy Judge

United States Courthouse, Suite 8W

300 South Fourth Street
Minneapolis, Minnesota 55415

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House

721 19th Street

Denver, Colorado 80202-2508

Honorable James D. Walker, Jr.
United States Bankruptcy Court
433 Cherry Street

Macon, Georgia 31201-7957

Professor Kenneth N. Klee

University of California, Los Angeles

School of Law
Box 951476

Los Angeles, California 90095-1476

Professor Mary Jo Wiggins
University of San Diego
School of Law

5998 Alcala Park

San Diego, California 92110

Professor Alan N. Resnick
Hofstra University School of Law
121 Hofstra University

Hempstead, New York 11549-1210

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West 52 Street -

New York, New York 10019

Eric L. Frank, Esquire
Miller Frank & Miller
21 South 12® Street, Suite 640
Philadelphia, Pennsylvania 19107

December 9, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Howard L. Adelman, Esquire
Adelman, Gettleman, Merens,

Berish & Carter, Ltd.
Suite 1050, 53 West Jackson Boulevard
Chicago, Illinois 60604

Director, Commercial Litigation Branch,

Civil Division, U.S. Dept. of Justice (ex officio)
J. Christopher Kohn, Esquire

P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter:

Professor Jeffrey W. Morris
University of Dayton
School of Law

300 College Park

Dayton, Ohio 45469-2772

Liaison Member:

Honorable A. Wallace Tashima

United States Circuit Judge

Richard H. Chambers Court of Appeals Building
125 South Grand Avenue

Pasadena, California 91105-1652

Bankruptcy Clerk:

Richard G. Heltzel

Clerk, United States Bankruptcy Court
United States Courthouse

501 I Street

Sacramento, California 95814

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire

Director, Executive Office for
United States Trustees

901 E Street, NW, Room 700

Washington, D.C. 20530

December 9, 1999
Doc. No. 1651
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

¥

December 8, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBCOMMITTEES

Subcommittee on Attorney Conduct,
Including Rule 2014 Disclosure
Requirements

Professor Kenneth N. Klee, Chair
Judge Robert W. Gettleman

Judge Donald E. Cordova

Judge Robert J. Kressel

Leonard M. Rosen, Esquire

Howard L. Adelman, Esquire

Subcommittee on Contempt
Judge Robert J. Kressel, Chair
J. Christopher Kohn, Esquire

Subcommittee on Forms
Judge Robert J. Kressel, Chair
Judge James D. Walker, Jr.
Leonard M. Rosen, Esquire
Eric L. Frank, Esquire

Subcommittee on Government Noticin
[Vacant], Chair .
Judge A. Jay Cristol

J. Christopher Kohn, Esquire

Richard G. Heltzel, Bankruptcy Clerk

Subcommittee on Injunctions in Plans
Leonard M. Rosen, Esquire, Chair
Judge Norman C. Roettger, Jr.
Professor Kenneth N. Klee

Professor Mary Jo Wiggins

J. Christopher Kohn, Esquire

December 9, 1999
Doc. No. 3811

Subcommittee on Litigation
Professor Kenneth N. Klee, Chair
Judge Robert J. Kressel

Judge A. Thomas Small

R. Neal Batson, Esquire

Gerald K. Smith, Esquire

Subcommittee on Style
Professor Alan N. Resnick, Chair
Judge Donald E. Cordova
Professor Kenneth N. Klee

Peter G. McCabe, ex officio

Subcommittee on Technology
Judge A. Jay Cristol, Chair
Judge Bernice B. Donald
Professor Kenneth N. Klee

Richard G. Heltzel, Clerk, ex officio
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ADVISORY COMMITTEE ON CIVIL RULES

Chair:

Honorable Paul V. Niemeyer
United States Circuit Judge

United States Courthouse

101 West Lombard Street, Suite 910
Baltimore, Maryland 21201

Members:

Honorable David F. Levi
United States District Judge
United States Courthouse

501 I Street, 14™ floor
Sacramento, California 95814

Honorable Lee H. Rosenthal

United States District Judge

11535 Bob Casey United States Courthouse
515 Rusk Avenue

Houston, Texas 77002

Honorable Richard H. Kyle

United States District Judge

764 Warren E. Burger Federal Building
316 North Robert Street

St. Paul, Minnesota 55101

Honorable Shira Ann Scheindlin
United States District Judge
United States District Court

1050 United States Courthouse
500 Pearl Street

New York, New York 10007-1312

Honorable John R. Padova

United States District Judge

United States District Court

7614 United States Courthouse

601 Market Street

Philadelphia, Pennsylvania 19106-1759

December 9, 1989
Doc. No. 1651



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.

Honorable John L. Carroll
United States Magistrate Judge
United States District Court
Post Office Box 430
Montgomery, Alabama 36101

Honorable Christine M. Durham
Justice of the Utah Supreme Court
Scott M. Matheson Courthouse

450 S. State Street, P.O. Box 140210
Salt Lake City, Utah 84114-0210

Professor John C. Jeffries, Jr.
University of Virginia School of Law
580 Massie Road

Charlottesville, VA 22903-1789

Mark O. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

Sheila L. Birnbaum, Esquire

Skadden, Arps, Slate, Maegher & Flom LLP
919 Third Avenue

New York, New York 10022-3897

Andrew M. Scherffius, Esquire
Andrew M. Scherffius, P.C.
400 Colony Square, Suite 1018
1201 Peachtree Street, N.E.
Atlanta, Georgia 30361

Professor Myles V. Lynk
Arizona State University
College of Law

P.O. Box 877906

Tempe, Arizona 85287-7906

December 9, 1999
Doc. No. 1651
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Acting Assistant Attorney General
Civil Division (ex officio)

David W. Ogden

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C.. 20530

Liaison Members:

Honorable Adrian G. Duplantier -
United States District Court
United States Courthouse

500 Camp Street L

New Orleans, Louisiana 70130

[Open]
Reporter:

Professor Edward H. Cooper
University of Michigan Law School
312 Hutchins Hall

Ann Arbor, Michigan 48109-1215

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 8, 1899
Doc. No. 1651
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ADVISORY COMMITTEE ON CIVIL RULES

SUBCOMMITTEES

Subcommittee on Admiralty Rules
Mark O. Kasanin, Esquire, Chair
Judge John R. Padova

Professor Myles V. Lynk

Subcommittee on Agenda

Justice Christine M. Durham, Chair
Judge Richard H. Kyle

Judge John L. Carroll

Professor John C. Jeffties, Jr.

Subcommittee on Discovery

Judge David F. Levi, Chair

Judge Lee H. Rosenthal

Judge Shira Ann Scheindlin

Mark O. Kasanin, Esquire

Andrew M. Scherffius, Esquire
Professor Richard L. Marcus, Reporter

December 9, 1999
Doc. No. 3811

Subcommittee on Class Action
Judge Lee H. Rosenthal, Chair
Sheila L. Birnbaum, Esq.

David W. Ogden, Esquire

Subcommittee on Special Masters
Judge Shira Ann Scheindlin, Chair
Judge John L. Carroll

Professor Myles V. Lynk

Subcommittee on Technology
Judge John L. Carroll, Chair
Judge Richard H. Kyle
Professor John C. Jeffries, Jr.
Andrew M. Scherffius, Esquire
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. ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable W. Eugene Davis
United States Circuit Judge

800 Lafayette Street, Suite 5100
Lafayette, Louisiana 70501

Members:

Honorable Edward E. Carnes

United States Circuit Judge

Frank M. Johnson, Jr. Federal Building
and Courthouse

15 Lee Street

Montgomery, Alabama 36104

Honorable David D. Dowd, Jr.

United States Senior District Judge

402 U.S. Courthouse & Federal Building
Two South Main Street

Akron, Ohio 44308

Honorable John M. Roll

United States District Judge
United States District Court

415 James A. Walsh Courthouse
44 East Broadway Boulevard
Tucson, Arizona 85701-1719

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Honorable Paul L. Friedman
United States District Judge
6321 E. Barrett Prettyman
United States Court House
333 Constitution Avenue, N.W.
Washington, DC 20001-2802

December 3, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller
United States Magistrate Judge
173 Walter E. Hoffman

United States Courthouse
600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Daniel E. Wathen

Chief Justice, Maine Supreme Judicial Court

65 Stone Street
Augusta, Maine 04330

Professor Kate Stith
Yale Law School
Post Office Box 208215

New Haven, Connecticut 06520-8215

Robert C. Josefsberg, Esquire
Meadow, Olin & Perwin, P.A.

City National Bank Building, Suite 800

25 West Flagler Street
Miami, Florida 33130-1780

Darryl W. Jackson, Esquire
Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004

Lucien B. Campbell

Federal Public Defender

Western District of Texas

727 E. Durango Boulevard, B-207
San Antonio, Texas 78206-1278

Assistant Attorney General
Criminal Division (ex officio)

Roger A. Pauley, Esquire

Director, Office of Legislation,

U.S. Department of Justice

601 D Street, N.E., Room 6637

Washington, D.C. 20530

December 8, 1929
Doc. No. 1651
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- ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Reporter:

Professor David A. Schlueter

St. Mary's University

School of Law

One Camino Santa Maria

San Antonio, Texas. 78228-8602

Liaison Member:
[Open]
Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 9, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON CRIMINAL RULES

SUBCOMMITTEES

Subcommittee on Criminal Forfeiture
Judge David D. Dowd, Chair

Professor Kate Stith

Robert C. Josefsberg, Esquire

Roger A. Pauley, Esquire

Subcommittee on Local Rules
Judge W. Eugene Davis, Chair
Roger A. Pauley, Esquire

Subcommittee on Grand Jury
Judge David D. Dowd, Chair
[Vacant]

Darryl W. Jackson, Esquire
DOJ

Subcommittee on Video Teleconferencing
Judge John M. Roll, Chair

Judge Susan C. Bucklew

Judge Tommy E. Miller

DOJ

December 9, 1999
Doc. No. 3811

Subcommittee on Style Revision

Subcommittee A

Judge Edward E. Carnes, Chair .

Judge Susan C. Bucklew
Judge Paul L. Friedman
Judge Tommy E. Miller
Professor Kate Stith

Darryl W. Jackson, Esquire
DOJ

Subcommittee B

Judge David D. Dowd, Chair
Judge John M. Roll

Justice Daniel E. Wathen
Robert C. Josefsberg, Esquire
Lucien B. Campbell, Esquire
DOJ
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~ ADVISORY COMMITTEE ON EVIDENCE RULES

Chair:

Honorable Milton I. Shadur

United States District Judge

United States District Court

219 South Dearborn Street, Room 2388
Chicago, [llinois 60604

Members:

Honorable Jerry E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk Avenue

Houston, Texas 77002-2698

Honorable David C. Norton
United States District Judge

Post Office Box 835

Charleston, South Carolina 29402

Honorable Jeffrey L. Amestoy

Chief Justice, Vermont Supreme Court
109 State Street

Montpelier, Vermont 05609-0801

John M. Kobayashi, Esquire
The Kobayashi Law Firm

1633 Fillmore Street, Suite 2100
Denver, Colorado 80206

David S. Maring, Esquire

Maring Williams Law Office P.C.
P.O. Box 795

Bismarck, North Dakota 58502

Fredric F. Kay, Esquire
Federal Public Defender

97 East Congress

Suite 130

Tucson, Arizona 85701-1724

December 9, 1999
Doc. No. 1651




ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Assistant Attorney General
Criminal Division (ex officio)
Laird C. Kirkpatrick, Counsel
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Room 2212

Washington, D.C. 20530-0001

Liaison Members:

Honorable Frank W. Bullock, Jr.

Chief Judge, United States District Court
Post Office Box 3223

Greensboro, North Carolina 27402

Honorable Richard H. Kyle
United States District Judge
764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable David D. Dowd, Jr.

United States Senior District Judge

402 U.S. Courthouse & Federal Building
Two South Main Street

Akron, Ohio 44308

Reporter:

Professor Daniel J. Capra

Fordham University School of Law
140 West 62nd Street

New York, New York 10023

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 9, 1999
Doc. No. 1651
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ADVISORY COMMITTEE ON EVIDENCE RULES

SUBCOMMITTEES

Subcommittee on Privileges

Judge Jerry E. Smith, Chair

Professor Daniel J. Capra

Professor Kenneth S. Broun, Consultant

December 9, 1999
Doc. No. 3811
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LIAISON MEMBERS .
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gm
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Appellate:

Judge Phyllis A. Kravitch

L

Bankruptcy:

Judge A. Wallace Tashima

Civil:

Judge Adrian G. Duplantier

[Open] C
[
Criminal: !
5
[Open]
L
Evidence: _
Chief Judge Frank W. Bullock, Jr. L
Judge Richard H. Kyle ;
Judge David D. Dowd, Jr. —
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December 2, 1999
Doc. No. 1651
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Staff:

John K. Rabiej

Chief, Rules Committee
Support Office

Administrative Office of the
United States Courts

Washington, D.C. 20544

Mark D. Shapiro

Deputy Chief, Rules Committee
Support Office

Administrative Office of the
United States Courts

Washington, D.C. 20544

Judith W. Krivit

Administrative Specialist

Rules Committee Support Office

Administrative Office of the
United States Courts

Washington, D.C. 20544

Anne Rustin

Secretary, Rules Committee
Support Office

Administrative Office of the
United States Courts

Washington, D.C. 20544

Patricia S. Ketchum

Senior Attorney, Bankruptcy
Judges Division

Administrative Office of the
United States Courts

Washington, D.C. 20544

December 9, 1999
Doc. No. 1651
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS
CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544

December 7, 1999

MEMORANDUM TO THE MEMBERS OF THE JUDICIAL CONFERENCE

SUBJECT: Mail Ballot

This is to advise you that by mail ballot concluded December 3, 1999, the Judicial
Conference, by vote of 22 to 5, endorsed a proposed amendment to Civil Rule 26(b)(2) to
eliminate the discretion of a court to alter by local rule presumptive national limits on the
numbers of depositions and interrogatories.

Leonidas Ralph Mécham

cc: Honorable Anthony J. Scirica
Honorable Paul V. Niemeyer

bc: Mr. Peter McCabe
Mr. John Rabiej

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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L™ a4 JUDICIAL CONFERENCE OF THIE UNITED STATES
| | WASHINGTON, D.C. 20544 A
E THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary
Presiding
;C"” Noveroer 23, 1999
-
T |
| MEMORANDUM TO THE MEMBERS OF THE JUDICIAL CONFERENCE
L SUBJECT: Amendments to Civil Rule 26(b)(2) (IMMEDIATE ACTION)
E An ambiguity has arisen with regard to action taken by the Judicial Conference at its
- September 15, 1999 session on Rule 26(b)(2) of the Federal Rules of Civil Procedure. A mail
- ballot is attached on which you may vote to resolve the ambiguity.

At its August 1999 meeting, the Executive Committee identified for discussion at the
September 1999 session proposed amendments submitted by the Committee on Rules of Practice
and Procedure to Civil Rule 26(b)(2). When the consent and discussion calendars were
wansmitted to the Conference, Rule 26(b)(2) was included on the discussion calendar, where the
rule was described (along with proposed amendments to Civil Rule 34) as “deal[ing] with cost
shifting.” Proposed Rule 26(b)(2), however, included not only cost-shifting language, but also an
elimination of the discretion of a court to alter by local rule presumptive national limits on the
numbers of depositions and interrogatories. (The amendments would not affect a judge’s
authority to alter the limits by order in individual cases.) Conference members will recall that the
debate at the Conference dealt exclusively with the cost-shifting aspect of the amendments, and it
was rejected. *

1 i

1 oy r

The question arises about the fate of the portion of the amendments dealing with the
climination of a court’s discretion to alter presumptive national limits on depositions and
interrogatories. This portion of Rule 26(b)(2) was included in the rules package submitted to the
Conference, but there was no reference to the provision on the consent calendar, and no effort
was made to obtain its approval on the Conference floor. Thus, there is no record of the

- Conference having affirmatively approved this amendment to proposed Rule 26(b)(2), although
the Conference did vote to approve limitations on the duration of depositions under the
amendments to Rule 30(d)(2). While the ambiguity poses 2 procedural problem, there is no
evidence that any Conference member objected to the substance of the proposal.

1 1 1 3

Your views are therefore sought on the recommended Rule 26(b)(2) language to eliminate
a court’s discretion to alter presumptive national limits on depositions and interrogatorics, a cOpy
of which is attached. Assuming the mail ballot is favorable, the proposal will be included in the

1 i
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Amendments to Civil Rule 26(b)(2)

rules-package submission to the Supreme Court that i incorporates all the rules actions taken by
the Conference in September.
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Leonida®Ralph Mecham
Secretary
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 14-15, 1999
Newton, Massachusetts

Draft Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held at the Boston College Law: School in Newton, Massachusetts on Monday and
Tuesday, June 14-15, 1999. The following members were present:

Judge Anthony J. Scirica, Chair -
Judge Frank W. Bullock, Jr.
Charles J. Cooper, Esquire
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire
Patrick F. McCartan, Esquire
Judge James A. Parker ‘
Sol Schreiber, Esquire

Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Judge Morey L. Sear was unable to attend. The Department of Justice was represented at
the meeting by Deputy Attorney General Eric H. Holder, Jr. and Associate Attorney General
Raymond C. Fisher, both of whom attended the Monday portion of the meeting. Neal K. Katyal,
Advisor to the Deputy ‘Attorney General, also participated on behalf of the Department. Judge
Robert E. Keeton, former chairman of the committee, and Francis H. Fox, former member of the
Advisory Committee on Civil Rules, also attended the meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts; Mark D.
Shapiro, deputy chief of that office; and Nancy G. Miller, the Administrative Office’s judicial
fellow.

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
' Judge Will L. Garwood, Chair
Patrick J. Schiltz, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter
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Advisory Committee on Civil Rules —
Judge Paul V. Niemeyer, Chair
Judge David F. Levi
Professor Edward H. Cooper, Reporter
Professor Richard A. Marcus, Special Reporter
Advisory Committee on Criminal Rules —
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter
Advisory Committee on Evidence Rules— .
Judge Fern M. Smith, Chair
Professor Daniel J. Capra Reporter

Also participating in the meeting were: Joseph F. Spamol Jr. and Bryan A. Garner,
consultants to the committee; Professor Mary P. Squiers, DlI'CCtOI of the Local Rules Project;
Patricia S. Channon, senior attorney from the Bankruptcy Judges Division of the Administrative
Office; and Joe S. Cecil and Carol L. Krafka of the Research D1v1smn of the Federal Judicial
Center. R

I
i

INTRODUCTORY REMARKS, .

Judge Scirica reported that he and Judge Davis had appeared before the Judicial
Conference in March 1999 to present the committee’s proposed amendments to the criminal
rules, He stated that most of the rules had been approved as part of the Conference’s consent
calendar But the comprehensive new Rule 32.2, governing criminal forfeiture, had been placed
on the Conference’s discussion calendar. He added that the members of the Conference had been
presented with a letter opposing the rule from the National Assomatlon of Criminal Defense
Lawyers and a written response from Judge Davis.

Judge Scirica said that he described for the Conference the lengthy and meticulous
process that the Advisory Committee on Criminal Rules followed in drafting the new rule, in
soliciting comments and input, and in making appropriate revisions in light of the comments
received from the public and the Standing Committee. He noted that several members of the
Conference stated expressly that they had been very impressed by the careful nature of the w